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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  107 

Alaska  National  Wildlife  Monuments, 
Minerals  Management 

agency:  United  States  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
action:  Proposed  rule. 

summary:  The  United  States  Fish  and 
Wildlife  Service  proposes  the  following 
rules  to  govern  mining  activities  on 
lands  within  the  boundaries  of  the  two 
Alaska  National  Wildlife  Monuments 
the  Yukon  Flats  Monument,  eleven 
million  acres  just  north  of  Fairbanks, 
and  the  Becharof  Monument,  one  million 
acres  on  the  Alask^  Peninsula.  These 
proposed  rules  are  designed  to  ensure 
that  mining  activities  on  valid  existing 
claims  are  conducted  in  a  reasonable 
manner  that  will  preserve  the  scientihc 
and  historic  values  of  the  Monuments 
foi  the  beneht  of  present  and  future 
generations.  Under  these  proposed  rules, 
persons  seeking  to  conduct  mining 
activities  on  valid  existing  mining  claims 
within  the  boundaries  of  a  National 
Wildlife  Monument  would  be  required 
to  submit  and  obtain  approval  of  a  plan 
of  operations.  Other  issues  such  as 
recordation  requirements,  assessment 
work  requirements,  access,  operating 
standards,  and  plan  of  operations 
approval  are  also  addressed  in  these 
proposed  rules. 

DATES:  Comment  must  be  received  by 
April  10, 1980.  - 

ADDRESS:  Send  written  comments  to: 
Area  Director,  United  States  Fish  and 
Wildlife  Service,  1011 E.  Tudor  Road, 
Anchorage,  Alaska  99507;  or  Chief, 
Alaska  Native  Claims  Staff,  U.S.  Fish 
and  Wildlife  Service,  18th  and  C  St 
NW.,  Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Keith  Schreiner,  Area  Director, 
United  States  Fish  and  Wildlife  Service, 
1011 E.  Tudor  Rd.,  Anchorage,  Alaska 
99507  (907)  276-3800;  or  Mr.  Byron  Swift, 
Room  6543,  Office  of  the  Solicitor, 

United  States  Department  of  the 
Interior,  18th  and  C  Streets,  NW., 
Washington,  D.C.  20240  (202)  343-2172. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  December  1, 1978,  President  Carter 
established  17  new  National  Monument 
areas  in  Alaska  and,  subject  to  valid 
existing  rights,  withdrew  them  firom 
further  appropriation  under  the  public 
land  laws,  including  the  Mining  Law  of 
1872,  as  amended,  30  U.S.C.  21,  et,  seq. 


Two  of  these  areas,  the  Becharof  and 
Yukon  Flats  National  Monuments,  were 
subsequently  placed  under  the 
jurisdiction  of  the  United  States  Fish 
and  Wildlife  Service  and  have  come  to 
be  called  National  Wildlife  Service 
Monuments.  On  December  26, 1978,  the 
Fish  and  Wildlife  Service  published 
emergency  interim  management 
regulations  for  these  two  areas  (43  FR 
60255)  and  on  March  14, 1979,  the 
Service  supplemented  these  regulations 
with  emergency  interim  rules  governing 
access  for  mining  purposes  (44  FR 
15500).  These  interim  regulations  will 
govern  the  management  of  the  two 
wildlife  monuments  pending  the 
publication  of  final  regulations. 

On  February  28, 1979,  the  Fish  and 
Wildlife  Service  took  the  first  step  in 
developing  final  regulations  by 
publishing  a  Notice  of  Intent  to  propose 
comprehensive  management  regulations 
for  the  two  wildlife  monuments.  (44  FR 
11247).  After  reviewing  the  public 
comments  received  from  the  “Notice  of 
Intent”,  the  Fish  and  Wildlife  Service 
proposed  comprehensive  management 
regulations  on  June  28, 1979,  for  the  two 
national  wildlife  monuments.  In  that 
proposed  rulemaking,  the  Service 
reserved  Part  107  for  comprehensive 
regulations  governing  mining  operations 
within  the  monuments.  The  Service 
decided  to  delay  publication  of  its 
proposed  mining  regulations  because  of 
the  technical  nature  of  the  subject 
matter  and  regulatory  alternatives 
which  needed  to  be  reviewed.  After 
conducting  an  in-depth  analysis  of  the 
public  comments  received  and  other 
existing  regulatory  schemes  for 
conservation  areas  such  as  units  of  the 
National  Park  System  or  Bureau  of  Land 
Management  wilderness  areas,  the  Fish 
and  Wildlife  Service  is  now  publishing 
proposed  comprehensive  regulations 
governing  mining  operations  within  the 
Monuments  and  is  soliciting  public 
comment  on  the  content  of  this  proposal. 

Analysis  of  the  Comments 

Over  1900  public  comments  were 
received  by  the  Fish  and  Wildlife 
Service  in  response  to  the  Notice  of 
Intent  published  on  February  28, 1979. 

Of  these,  approximately  1800  comments 
were  standardized  comment  forms 
clipped  out  of  an  Alaskan  newspaper 
which  expressed  disapproval  of  any  * 
subsistence  hunting  and  fishing  program 
which  did  not  apply  to  all  Alaska 
residents.  The  remaining  121  comments 
came  from  the  following  sources;  95 
comments  from  private  individuals,  17 
comments  from  various  private  or  public 
interests  groups,  5  comments  from 
governmental  agencies,  and  4  comments 


from  private  business  corporations  or 
companies. 

The  majority  of  the  substantive 
comments  received  did  not  discuss 
mining  issues  in  detail.  Many  comments 
supported  or  opposed  in  general  terms 
the  regulations  of  mining  activities 
within  the  boundaries  of  the  national 
wildlife  monuments. 

A  few  of  the  public  comments, 
however,  were  more  detailed  and 
provided  either  recommended 
regulatory  language  or  a  substantive 
analysis  of  the  factors  supporting  a 
preferred  approach  to  regulating  mining 
operations.  The  following  is  a  brief 
summary  of  substantive  comments  on 
mining  received  by  the  Fish  and  Wildlife 
Service. 

Valid  Existing  Rights.  Many 
commentors  expressed  concern  that 
regulations  would  revoke  valid  existing 
minerals  claims.  In  drafting  these 
proposed  regulations,  the  Fish  and 
Wildlife  Service  was  mindful  of  this 
concern.  The  imposition  of  these 
regulations  is  not  intended  to  result  in 
the  revocation  of  valid  existing  rights. 

As  stated  in  the  Purpose  and  Scope 
section,  §  107.1,  “these  regulations  are 
not  designed  to  result  in  Ae  taking  of 
property  interests,  but  rather  to  impose 
reasonable  regulations  on  activities 
which  involve  and  aftect  federally 
owned  and  controlled  lands  and 
waters.” 

The  Regulatory  Model  One 
commentor  objected  to  the  adoption  oJ 
an  administrative  system  comparable  to 
the  one  implementing  the  Mining  in  the 
Parks  Act,  16  U.S.C.  1901  et  seq.  In 
drafting  these  regulations,  the  Fish  and 
Wildlife  Service  used  the  mining 
regulations  promulgated  by  the  Park 
Service  (36  CFR  Part  9)  as  a  model,  but 
the  Fish  and  Wildlife  Service  adapted 
this  model  in  numerous  instances  to 
reflect  it  own  special  concerns  and 
mandates.  These  regulations  have  not 
incorporated  any  provisions  in  36  CFR 
Part  9  which  implement  the  unique 
requirements  of  the  Mining  in  the  Parks 
Act. 

The  Fish  and  Wildlife  Service  used 
the  National  Park  Service  regulations  as 
a  model,  instead  of  the  Bureau  of  Land 
Management  or  Forest  Service’s 
regulations,  because  the  National  Park 
Service’s  regulations  have  been 
successfully  implemented  within  other 
national  monuments  in  Alaska  and 
because  the  Fish  and  Wildlife  Service 
shares  many  management  objectives 
with  the  National  Park  Service  for  these 
monuments.  Furthermore,  the  Secretary 
of  the  Interior  has  determined  that  all 
monuments  in  Alaska  be  managed,  to 
the  extent  possible,  under  similar 
management  schemes.  This  will 
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minimize  confusion  to  persons  mining 
within  the  boundaries  of  the 
monuments. 

Short  Seasons.  One  commentor 
recommended  that  the  mining 
regulations  take  into  consideration  the 
problem  caused  by  the  extremely  short 
mining  seasons  and  remote  locations 
unique  to  Alaska.  The  Fish  and  Wildlife 
Service  believes  it  has  accomplished 
this  not  only  by  proposing  a  temporary 
approval  section,  S  107.9,  which  permits 
operators  to  continue  existing  mining 
operations  imder  certain  circiimstances, 
but  also  by  proposing  extended  review, 
approval  and  appeals  deadlines  for  the 
operators. 

Small  Operators.  Several  commentors 
stated  that  all  operators  should  be 
subject  to  the  same  regulatory 
requirements.  Some  commentators 
argued  that  small  scale  mining 
operations  should  not  be  required  to 
comply  with  certain  requirements. 
Because  small  scale  miners  * 
cumulatively  can  do  significant  damage 
to  the  Momunent  resources,  the  Fish  and 
Wildlife  Service  has  drafted  these 
regulations  to  allow  only  a  limited 
exception  for  small  operators.  Small 
operators  who  do  not  use  any 
mechanized  earthmoving  equipment  of 
hydrologic  equipment,  nor  cause 
significant  surface  disturbance  may  file 
a  plan  of  operations  without  an  impacts 
report  or  a  reclamation  plan.  The 
Service  is  also  considering  whether  it 
should  include  as  small  operators  those 
with  small  scale  earthmoving  or 
hydrological  equipment,  and  if  so  what 
the  cutorf  point  should  be  and  what 
woudd  be  an  enforceable  standard  of 
"significant  surface  disturbance”  which 
should  require  a  full  plan  of  operations 
with  a  reclamation  plan. 

Jnvalid  Claims.  Many  commentators 
stated  that  no  mining  should  be 
conducted  under  the  1872  Mining  Law 
on  new  or  invalid  mining  claims  located 
within  the  Monuments.  According  to  the 
Withdrawal  Orders  of  November  16, 
1978,  and  the  Presidential  Proclamations 
of  December  1. 1978,  no  new  mining 
claims  can  be  located  within  the 
National  Monuments.  These  regulations 
allow  mining  to  occur  on  valid  claims, 
where  a  valuable  discovery  was  made 
prior  to  November  16, 1979. 

One  commentor  expressed  opposition 
to  any  rule  which  would  require  an  Area 
Director  to  initiate  a  formal  validity 
determination  proceeding  prior  to 
approving  a  plan  of  operations.  These 
proposed  regulations  do  not  require  the 
Area  Director  to  initiate  a  formal  contest 
proceeding  or  conduct  a  formal  mining 
examination  prior  to  approving  or 
disapproving  a  plan  of  operations;  rather 
they  require  the  claimant  of  an 


unpatented  claim  to  submit  certain 
mineral  information  relevant  to  the 
validity  of  the  claim,  §  107.7(c)(6). 

It  is  the  Service’s  intent  that  this 
procedure  facilitate  the  exercise  of  valid 
rights  by  those  who  hold  them.  The 
claimant,  who  is  in  the  best  position  to 
provide  the  requested  information,  has  a 
significant  amount  of  control  over  the 
process.  It  is  the  claimant  who  comes  to 
the  Service  with  an  application.  Thus,  it 
is  in  the  claimant’s  interest  to  provide  as 
much  information  as  soon  as  possible. 
This  information  will  be  reviewed  and  a 
preliminary  determination  made  of  the 
claimant’s  apparent  eligibility  for  an 
approved  plan  of  operations.  The 
preliminary  determination  does  not  stop 
the  government  from  bringing  a  contest, 
nor  is  it  a  finding  that  the  claim  is  valid. 
It  is  only  an  administrative  procedure  to 
help  claimants  continue  to  mine  what 
appear  to  be  valid  rights,  pending  a 
more  thorough  investigation  in  the 
future.  When  this  preliminary  review 
indicates  the  claimant  is  eligible,  the 
rest  of  the  plan  of  operations  will  be 
reviewed  in  accordance  with  the 
proposed  regulations. 

Bonds  and  Security  Interests.  One 
commentor  stated  that  these  regulations 
should  not  require  operators  to  furnish 
reclamation  bonds  since  it  was  too 
difficult  for  most  miners  to  obtain  them. 
To  accommodate  this  concern,  the  Hsh 
and  Wildlife  Service  proposes  to  aUow 
operators  to  file  a  suitable  security 
interest  in  lieu  of  cash,  a  performance 
bond,  or  a  negotiable  bond,  S  107.16(d). 
Thus,  the  Area  Director  would  be  able 
to  accept  a  suitable  secimty  interest  on 
property  such  as  major  pieces  of  mining 
machinery. 

Access.  One  commentor 
recommended  that  access  to  mining 
claims  should  be  on  a  permit  basis, 
subject  to  the  approval  of  an  Area 
Director.  Another  commentor 
recommended  that  an  operator  who 
crosses  monument  land  but  whose  claim 
is  outside  of  the  boundaries  of  the 
monument  should  not  be  required  to  file 
a  plan  of  operations.  Taking  these 
comments  into  account,  the  Fish  and 
Wildlife  Service  proposes  a  two-pronged 
access  system.  To  obtain  access  to 
claims  within  a  monument,  the  operator 
must  file  a  plan  of  operations.  To  obtain 
access  to  claims  outside  of  a  monument, 
the  operator  is  required  to  submit  a  plan 
of  operations  whenever  the  Area 
Director  determines  that  there  is 
substantial  likelihood  that  mining  on  the 
claim  outside  of  a  monument  will  have 
an  adverse  impact  on  the  monument. 

For  all  other  access  requests  across 
monument  lands  to  claims  outside  of  the 
monument,  the  operator  need  only  apply 


for  a  right-of-way  pursuant  to  50  CFR 
100.21,  or  operate  a  snowmobile 
pursuant  to  50  CFR  98.31. 

Water  Rights.  One  commentor 
expressed  concern  about  water  rights 
and  wanted  assurance  that  these 
regulatimis  would  not  result  in  the 
reservation  by  the  federal  govenunent  of 
an  amount  of  water  greater  than  that 
necessary  for  the  purposes  of  the 
Monument.  This  concern  stems  from  the 
language  used  in  the  President’s 
Proclamation.  It  is  the  intent  of  the 
Service  to  reserve  only  that  amoimt  of 
water  necessary  for  the  purposes  for 
which  the  Alaska  National  Wildlife 
Monument  was  established. 

Assessment  Work.  Instead  of  filing  an 
affidavit  of  assessment  work  for  the  two 
years  after  these  rules  become  finaL 
most  operators  are  instead  to  file  each 
year  a  notice  of  intent  to  hold  the  claim. 
The  Secretary  would  then  defer  the 
assessment  requirement  on  the 
operator’s  behalf,  so  long  as  the 
operator  requested  and  recorded  the 
deferral  pmsuant  to  43  CFR  Part  3852. 
This  regulation  was  in  response  to  many 
comments  recommending  that  these 
rules  be  designed  to  ensure  that  mining 
activities  cause  minimal  damage  to  the 
environment  of  the  Wildlife  Monuments. 
One  such  provision  concerns  the  doing 
of  assessment  work,  and  the  extent  to 
which  its  adverse  effects  on  the 
environment  can  be  reasonably  limited. 
Section  107.5(c)  provides  that  no  access 
permits  will  be  granted  solely  for  the 
purpose  of  performing  mining 
assessment  work  on  Federal  lands 
within  the  National  Wildlife  Momunent, 
except  where  the  claimant  has 
established  the  legal  necessity  for  such 
a  permit  in  order  to  perform  work 
necessary  to  take  the  claim  to  patent, 
and  has  ffied  and  had  approved  a  plan 
of  operations  as  provided  by  these 
regulations.  The  Department  is  also 
considering  whether  it  should  deny 
access  requests  to  do  mining  work  on 
unpatented  claims  where  the 
Department  has  issued  a  notice  of 
contest  against  the  claim. 

In  order  to  preserve  the  status  quo 
when  access  has  been  denied,  §  107.5(b) 
provides  that  the  Secretary  shall  defer 
the  assessment  work  requirement  for  up 
to  two  years  where  there  are  legal 
impediments,  such  as  access 
restrictions,  which  prevent  a  claimant 
fi*om  working  on  the  claim. 

Analysis  of  Other  Provisions 

Recordation.  All  unpatented  claims 
must  be  recorded  with  the  Bureau  of 
Land  Management  in  accordance  with 
the  provisions  of  43  CFR  Part  3833. 

Copies  of  documents  filed  pursuant  to  43 
CFR  3833.1-2  may  be  submitted  where 
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appropriate  to  satisfy  the  requirements 
of  the  plan  of  operations,  §  107.7(d). 

Transfers  of  Interests.  Claimants  who 
convey  all  or  any  part  of  their  interests 
in  an  unpatented  claim  must  notify  the 
Area  Director  of  the  conveyance.  This 
notice  may  be  a  copy  of  the  notice 
already  required  to  be  filed  under  43 
CFR  3633.3.  Until  a  claimant  notifies  the 
Area  Director,  he  shall  remain  liable 
under  his  reclamation  security  and  shall 
remain  responsible  for  compliance  with 
his  plan  of  operations.  To  insiu^  that 
new  mining  activities  are  carried  out  in 
an  acceptable  manner,  the  new  operator 
must  file  a  suitable  security  and  either 
ratify  the  existing  plan  of  operations  or 
submit  a  new  one.  Until  the  new 
operator  has  done  so,  he  shall  be 
prohibited  from  operating. 

Plans  of  Operations.  Before  a 
claimant  can  conduct  mining  operations 
on  a  claim  within  the  boundaries  of  a 
Monument  he  must  submit  a  plan  of 
operations.  To  maximize  sound  planning 
and  effective  reclamation,  these 
proposed  regulations  require  the 
operator  to  adopt  a  long-range 
perspective  when  preparing  a  plan  of 
operations.  The  plan  must  either  be  for 
the  life  of  the  mine,  or  for  all  operations 
which  are  reasonably  foreseeable  at  the 
time  of  filing.  If  conditions  change  at  a 
later  time,  or  operations  are  needed 
which  were  not  previously 
contemplated,  the  operator  can 
supplement  or  revise  his  plan  of 
operations  pursuant  to  §  107.10. 

Claimants  with  patented  claims 
within  the  Monument  boundaries  must 
also  submit  a  plan  of  operations 
whenever  the  claimant  requires  access 
across  Monuments  lands.  All  claimants 
with  patented  claims  on  the  two 
Monuments  are  expected  to  need  such 
access. 

Plan  of  Operations  Approval.  A 
distinction  is  drawn  between  patented 
claims  and  impatented  claims  relative  to 
the  approval  of  plans  of  operations.  For 
both  patented  and  unpatented  claims, 
the  Area  Director  will  not  approve  a 
plan  of  operations  where  the  operations 
will  constitute  a  legal  nuisance  to,  or 
significantly  injure,  adjacent  federally 
owned  lands.  If  a  claim  is  not  patented, 
the  Area  Director  will  not  approve  a 
plan  of  operations  where  there  is 
unnecessary  destruction  of  surface 
resources  or  where  future  management 
for  the  purpose  of  preserving  the 
scientific  and  historic  values  of  the  land 
on  which  the  claim  is  located  would  be 
precluded.  The  regulations  state  that  the 
application  of  this  standard  will  not  be 
applied  in  a  way  that  would  be  a  taking 
of  any  property  interest. 

Temporary  approval  is  available  for 
access  to  conduct  non-mineral  studies 


needed  to  comply  with  the  regulations, 
and  to  allow  temporary  continuance  of 
existing  operations  in  hardship  cases. 
Temporary  approval  cannot  be  used  to 
allow  continued  mineral  exploration. 

Reclamation  Requirements. 
Contemporary  reclamation  of  operetidniB ' 
is  required,  including  revegetation.  A 
distinction  is  also  drawn  between 
patented  claims  and  unpatented  claims 
relative  to  reclamation  requirements. 

Hie  differing  requirements  are  set  out  at 
S  107.11. 

Impact  Analysis 

The  Department  of  the  Interior  has 
made  a  determination  that  the  proposed 
regulations  contained  in  this  rulemaking 
are  not  significant,  as  that  term  is 
defined  under  Executive  Order  No. 

12044  and  43  CFR  Part  14.  nor  will  they 
require  the  preparation  of  a  regudatory 
analysis  pursuant  to  the  provisions  of 
those  au&orities. 

A  twenty-eight  volume  environmental 
impact  statement  was  prepared  in  1974 
concerning  the  establishment  and 
management  of  National  Interest 
Conservation  System  units  in  Alaska, 
including  the  Becharof  and  Yukon  flats 
areas.  The  1974  EIS  was  supplemented 
in  November  of  1978  with  an  analysis  of 
the  impacts  of  Alternative  Executive 
Branch  actions  designed  to  conserve  the 
National  Interest  Lands  in  Alaska.  In 
addition  to  those  environmental 
documents,  and  the  numerous  studies 
included  within  their  bibliographies 
upon  which  they  were  based,  a  wealth 
of  other  materi^  and  analysis  have 
been  generated  on  the  management  of 
Alaska  National  Interest  Lands  as  a 
result  of  congressional  action  on  the  so- 
called  “d-2”  legislation.  As  of  the  date 
of  this  proposed  rulemaking,  four 
separate  Committee  Reports  have  been 
published  in  the  House  of 
Representatives  and  two  lengthy 
Committee  Reports  have  been  published 
in  the  Senate  on  the  issue  of  the 
establishment  and  management  of  new 
Conservation  System  Units  in  Alaska. 
This  is  in  addition  to  over  twenty-five 
formal  Congressional  Committee 
hearings  conducted  on  this  matter.  The 
Service  also  notes  that  consultation  was 
conducted  on  this  proposed  rulemaking 
imder  section  7  of  the  Endangered 
Species  Act  of  1973,  as  amended,  16 
U.S.C.  1536,  and  that  it  was  concluded 
that  this  proposal  was  not  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  adverse  modification  or 
destruction  of  critical  habitat. 

Public  Comments 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 


afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
The  comments  received  in  response  to 
the  Notice  of  Intent  were  very  helpful  in 
the  preparation  of  this  proposed 
rulemaking,  and  the  Fish  and  Wildlife 
Service  encourages  the  public  to  submit 
comments  on  the  text  of  these  draft 
regulations.  All  such  written  comments 
should  be  sent  to  one  of  the  addresses 
noted  in  the  beginning  SUMMARY  of 
this  rulemaking,  and  must  be  received 
on  or  before  April  10, 1980. 

The  primary  authors  of  this  proposed 
rulemaking  are  Deborah  Williams  and 
Byron  Swift,  Office  of  the  Solicitor, 
United  States  Department  of  the 
Interior,  Washington,  D.C.  20240. 

Accordingly,  it  is  proposed  to  add  a 
new  Part  107  to  50  CFR  Subchapter  H  as 
set  forth  below: 

PART  107— MINING  AND  MINING 
CLAIMS  IN  ALASKA  NATIONAL 
WILDLIFE  MONUMENTS 

Sea 

107.1  Purpose  and  scope. 

107.2  De^tions. 

107.3  Recordation. 

107.4  Transfers  of  interest. 

107.5  Assessment  work. 

107.8  Access. 

107.7  Plan  of  operaHons. 

107.8  Plan  of  operations  approval. 

107.9  Temporary  approval. 

107.10  Supplementation  or  revision  of  plan 
of  operations. 

107.11  Reclamation  requirements. 

107.12  Operating  standards. 

107.13  Use  of  water. 

107.14  Use  of  roads  by  commercial  vehicles. 

107.15  Culhnal  resource  and  endangered 
species  protection. 

107.18  Performance  security. 

107.17  Appeals. 

107.18  Penalties  and  damages. 

107.19  Public  inspection  of  documents. 
Authority:  The  Mining  Law  of  1872,  as 

amended  (30  U.S.C.  21  et  seq.y.  The 
Antiquities  Act  of  1906  (16  U.S.C  432);  Hie 
Fish  and  Wildlife  Act  of  1956,  as  amended  (16 
U.S.C.  742(f));  Presidential  Proclamations  of 
December  1, 1978, 43  FR  57019,  57119;  (30 
U.S.C.  612). 

§  107.1  Purpose  and  scope. 

This  part  will  control  all  mining 
activities  on  lands  within  the 
boundaries  of  the  two  Alaska  National 
Wildlife  Monuments  administered  by 
the  United  States  Fish  and  Wildlife 
Service,  the  Yukon  Flats  and  Becharof 
Monuments.  These  rules  are  to  insure 
that  mining  activities  are  conducted  in  a 
manner  that  will  prevent  or  minimize 
damage  to  the  environment  or  other 
resource  values  and  that  the  scientific 
and  historic  values  of  the  Monuments 
are  preserved  for  the  benefit  of  present 
and  future  generations.  These 
regulations  are  not  designed  to  result  in 
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the  taking  of  property  interests,  but 
rather  to  impose  reasonable  regulations 
on  activities  which  involve  and  affect 
federally  owned  and  controlled  lands 
and  waters. 

§107.2  Definitions. 

The  terms  used  in  this  part  shall  have 
the  following  meanings: 

(a)  Alaska  National  Wildlife 
Monuments.  Wildlife  Monuments,  and 
Monuments.  The  Becharof  and  Yukon 
Flats  National  Monuments, 
administered  by  the  United  States  Fish 
and  Wildlife  Service. 

(b)  Area  Director.  The  Area  Director 
for  the  U.S.  Fish  and  Wildlife  Service  in 
the  Alaska  Region,  or  designee  thereof. 

(c)  Claim.  Ajny  valid,  patented  or 
unpatented  mining  claim,  mill  or  tunnel 
site,  or  other  site  of  mining  whether  on 
Federal,  State  or  private  lands  within 
the  boundaries  of  a  National  Wildlife 
Monument. 

(d)  Claimant.  The  owner,  or  his  legal 
representative,  of  any  claim  lying  within 
the  boundaries  of  a  Monument. 

(e)  Commercial  vehicle.  Any 
motorized  equipment  used  for 
transportation  purposes  in  direct  or 
indirect  support  of  operations. 

(f)  Designated  roads.  Those  existing 
roads  determined  by  the  Monument 
Manager  to  be  open  for  the  use  of  the 
public  or  an  operator. 

(g)  Monument  Manager.  The  U.S.  Fish 
and  Wildlife  officer  in  charge  of 
administering  the  Wildlife  Monument 
where  the  claim  is  located,  or  designee 
thereof. 

(h)  Operations.  All  functions,  work 
and  activities  within  the  boundaries  of 
an  Alaska  National  Wildlife  Monument 
in  connection  with  mining,  including: 
Prospecting,  exploration,  surveying, 
development  and  extraction;  dumping 
mine  wastes  and  stockpiling  ore; 
processing  of  mineral  commodities; 
reclamation  of  the  surface  disturbed  by 
such  activities;  and  all  activities  and 
uses  reasonably  incident  thereto. 
Operations  also  include  construction  or 
use  of  roads  (other  than  major  existing 
roads)  or  other  means  of  access  on 
Wildlife  Monument  lands,  waters,  or 
interest  therein,  for  the  purpose  of 
mining  on  claims. 

(i)  Operator.  A  person  conducting  or 
proposing  to  conduct  operations. 

(j)  Person.  Any  individual, 
partnership,  corporation,  association,  or 
other  entity. 

(k)  The  Proclamations.  The 
Presidential  Proclamations  of  December 
1, 1978,  43  FR  57019,  57119. 

(l)  Secretary.  The  Secretary  of  the 
Interior. 

(m)  Small  Operator.  An  operator 
whose  operations  will  not  involve  the 


use  of  mechanized  earthmoving 
equipment,  such  as  bulldozers  or 
backhoes,  or  hydrological  equipment, 
nor  cause  signihcant  surface  resoiut:e 
disturbance. 

(n)  The  Secretary’s  Withdrawal.  The 
withdrawal  of  public  lands  by  the  * 
Secretary,  pursuant  to  section  204(e)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  on  November 
16, 1978,  as  amended,  43  FR  59755  (Dec. 
21,1978). 

1 107.3  Recordation. 

(a)  Filing.  Unpatented  claims  on 
Federal  lands  in  Alaska  National 
Wildlife  Monuments  remain  subject  to 
section  314  of  the  Federal  Lands  Policy 
and  Management  Act  of  1976  and 
therefore  shall  be  recorded  with  the 
Bureau  of  Land  Management  in 
accordance  with  the  provisions  of  43 
CFR  3833.1-2.  Any  unpatented  claim  on 
federal  lands  not  recorded  pursuant  to 
the  provisions  of  43  CFR  Part  3833  shall 
be  conclusively  presumed  to  be 
abandoned  and  shall  be  void. 

(b)  Invalid  Claims.  Recordation  will 
not  render  valid  any  unpatented  claim 
which  was  not  valid  on  November  16, 
1978,  the  effective  date  of  the 
Secretary’s  Withdrawal,  or  which 
becomes  invalid  thereafter. 

§  107.4  Transfers  of  interest 

(a)  Notification  of  Area  Director. 
Whenever  a  claimant  of  an  unpatented 
claim  sells,  assigns,  bequeaths,  or 
otherwise  conveys  all  or  any  part  of  his 
interest  in  the  claim,  the  claimant  his 
agent,  executor,  or  representative,  must 
notify  the  Monument  Manager  within  60 
days  after  completion  of  the  transfer  of: 
The  name  and  serial  number  of  the 
claim  involved:  the  name  and  address  of 

'  the  person  to  whom  an  interest  has  been 
sold,  assigned,  bequeathed,  or  otherwise 
transferred;  and  a  description  of  the 
interest  conveyed  or  received.  This 
notice  may  be  a  copy  of  the  same  notice 
required  to  be  filed  with  the  Bureau  of 
Land  Management  pursuant  to  43  CFR 
3833.3.  Failure  to  so  notify  the 
Monument  Manager  shall  be  cause  for 
revoking  approval  of  a  plan  of 
operations. 

(b)  Responsibilities.  The  transferring 
owner  shall  remain  responsible  for 
compliance  with  the  plan  of  operations 
and  shall  remain  liable  under  his  bond 
or  security  until  such  times  as  the 
Monument  Manager  is  notified  of  the 
transfer  in  accordance  with  paragraph 
(a)  of  this  section.  The  new  owner  shall 
be  prohibited  from  operating  until  ffling 
with  the  Monument  Manager  (1)  a 
statement  ratifying  the  existing  plan  of 
operations  and  stating  the  new  owner’s 
intent  to  be  bound  thereby,  or  a  new 


plan  of  operations,  and  (2)  a  suitable 
substitute  performance  security  which 
complies  with  the  requirements  of 
S  107.16. 

§  107.5  Assessment  work. 

(a)  Annual  Filing.  Pursuant  to  43  CFR 
3833.2,  for  every  unpatented  mining 
claim  on  Federal  land  within  an  Alaska 
National  Wildlife  Monument,  claimants 
must  file  with  the  Bureau  of  Land 
Management,  on  an  annual  basis,  either 
a  notice  of  intention  to  hold  the  claim 
(including  but  not  limited  to  notices  as 
are  provided  by  law  to  be  filed  when 
there  has  been  a  suspension  or 
deferment  of  annual  assessment  work), 
an  affidavit  of  assessment  work 
performed,  or  a  detailed  geologic  report 
provided  piu^uant  to  the  Act  of 
September  2, 1958  (30  U.S.C.  28-1). 

(b)  Deferral  of  Assessment  Work.  (1) 
Upon  the  request  of  a  claimant,  the 
Secretary  shall  defer  for  one  year  the 
requirement  that  assessment  work  be 
done  annually  on  each  claim  whenever 
a  claimant  has  been  denied  access  to  a 
claim,  under  paragraph  (c)  of  this 
section,  or  other  legal  impediments  exist 
which  preclude  the  performance  of 
assessment  work.  The  Secretary  shall 
renew  the  deferral  for  a  second  one-year 
period  if  justifiable  conditions  exist. 

(2)  The  claimant  must  also  comply 
with  the  filing  requirements  of  43  CFR 
Part  3852  when  making  a  request  for  a 
deferral. 

(c)  Pre-patent  Mining  Work.  For  up  to 
two  years  from  (the  effective  date  of 
these  regulations),  no  access  permits 
shall  be  granted  solely  for  the  purpose 
of  performing  mining  assessment  work 
on  Federal  lands  within  the  National 
Wildlife  Monument,  except  where  the 
claimant  has  established  the  legal 
necessity  for  such  permit  in  order  to 
perform  work  necessary  to  take  the 
claim  to  patent,  has  demonstrated  an 
intention  to  take  the  claim  to  patent,  and 
has  filed  and  had  approved  a  plan  of 
operations  as  provided  by  these 
regulations. 

§  107.6  Access. 

(a)  Claims  within  a  Monument.  No 
person  shall  enter,  cross  by  surface 
transportation,  or  land  aircraft  upon,  the 
land,  waters  or  interests  therein  owned 
or  controlled  by  the  United  States  within 
an  Alaska  National  Wildlife  Monument 
for  purposes  of  conducting  mining 
operations  on  a  claim  within  such 
monument  unless  the  Area  Director  has 
issued  an  access  permit  in  conjunction 
with  the  approval  of  a  plan  of 
operations. 

(b)  Claims  outside  of  a  Monument.  No 
person  shall  enter,  cross  by  siuface 
transportation  or  land  aircraft  upon  the 
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land,  waters  or  interests  therein  owned 
or  controlled  by  the  United  States  within 
an  Alaska  National  Wildlife  Monument 
for  purposes  of  conducting  mining 
activities  on  claims  outside  of  such 
monument  unless:  (1)  The  Area  director 
has  approved  a  right-of-way  pursuant  to 
50  CFR  100.21  or  (2)  the  Area  Director 
has  issued  an  access  permit  in 
conjunction  with  the  approval  of  a  plan 
of  operations,  which  is  required  where 
the  Area  Director  determines  that  there 
is  a  substantial  likelihood  of  an  adverse 
impact  on  the  Monument  due  to  the 
nature  and  proximity  of  the  claim.  For 
the  purpose  of  this  subsection  and  for 
the  purposes  of  preparing  a  plan  of 
operations  pursuant  to  tMs  subsection, 
“claim"  means  “any  valid  unpatented 
mining  claim,  including  mill  or  tunnel 
sites,  patented  mining  claims  or  other 
site  of  mining  whether  on  Federal,  State 
or  private  lands.*' 

S  107.7  Plan  of  operations. 

(a)  No  operations  shaU  be  conducted 
within  any  Alaska  National  Wildlife 
Monument  except  in  accordance  with  an 
approved  plan  of  operations  which 
covers  the  life  of  the  mine  or  all 
reasonably  foreseeable  operations. 

(b)  Filing.  (1)  A  plan  of  operations 
shall  be  filed  with  the  Monument 
Manager  for  the  Monument  in  which  the 
claim  is  located.  Privileged  business  and 
financial  information  shall  be  kept 
confidential  pursuant  to  §  107.19(c). 

(2)  No  special  form  is  required  to  file  a 
plan  of  operations. 

(c)  Requirements.  Unless  the  operator 
is  a  small  operator,  the  plan  of 
operations  shall  include: 

(1)  The  current  names,  phone 
numbers,  and  addresses  of  the  following 
persons:  The  operator,  the  claimant  if 
other  than  the  operator,  and  any  lessee, 
assignee,  or  designee  of  the  claimant. 

Any  address  changes  shall  be  reported 
promptly; 

(2)  For  each  claim:  The  claim  name; 
the  type  of  claim  (e.g.  patented  claim, 
mill  site,  unpatented  claim);  a 
description  of  the  kind  of  mine  (e.g. 
placer,  lode)  and  minerals  produced  or 
present;  the  date  of  location,  along  with 
either  a  copy  of  the  location  notice  or 
the  serial  number  assigned  to  the  claim 
as  recorded  vdth  the  Bureau  of  Land 
Management; 

(3)  A  map  or  maps  with  a  scale  of  not 
less  than  an  inch  to  a  mile  (1: 63,360), 
preferably  a  topographic  map,  or  a 
detailed  sketch  or  narrative  description 
of  the  proposed  area  of  operations, 
accurate  enough  to  permit 
indentification  of  the  boundaries  and 
positions  of  the  proposed  area  of 
operations  on  the  ground.  Such  map, 
narrative  description  or  sketch  shall 


show  existing  or  proposed:  Roads  and 
routes  to  and  from  the  area  of 
operations,  bridges,  aircraft  landing 
areas,  surface  facilities,  including 
dumps;  and  the  size  of  areas  where 
surface  resources  will  be  dishmbed. 
Contiguous  claims  and  groups  of  claims 
in  the  same  general  area  may  be 
depicted  on  a  single  map  or  described  in 
a  single  narrative  or  sketch  so  long  as 
the  individual  claims  are  clearly 
identified; 

(4)  A  description  of  the  mode  of  ' 
transport  and  major  equipment  to  be 
used  in  the  operations; 

(5)  Information  sufficient  to  describe 
either  the  entire  proposed  mining 
operations  or  all  reasonably  foreseeable 
operations,  and  how  they  would  be 
conducted,  including  the  nature  and 
location  of  any  existing  or  proposed 
structures  and  facilities.  The  information 
shall  include  an  estimated  timetable  for 
each  phase  of  operations  and  for  the 
completion  of  operations; 

(6)  For  an  unpatented  claim:  (i)  The 
quantity  of  measured  or  estimated 
reserves  on  the  claim  remaining  to  be 
mined  (e.g.  cubic  yards,  tons,  etc.)  plus  a 
description  of  any  tests  conducted  or 
documents  which  support  this 
estimation  of  quantity;  (ii)  the  grade  or 
quality  of  the  reserves  on  the  claim 
remaining  to  be  mined  (e.g.,  ounces  per 
cubic  yard,  assay,  etc.)  plus  a 
description  of  any  tests  conducted  or 
documents  which  support  this 
estimation  of  grade  or  quality;  (iii)  if 
there  has  been  any  production  from  the 
claim,  the  last  year  in  which  there  was 
any  production,  the  amount  of 
production,  and  the  person  or  company 
to  whom  the  ore  or  concentrates  were 
shipped; 

(7)  A  statement  that  the  operations 
planned  are  in  compliance  with  all 
applicable  Federal.  State  and  local  law 
and  regulations; 

(8)  A  mining  reclamation  plan 
complying  with  the  requirements  of 
8 107.11; 

(9)  Abrief  report  describing  the 
following,  with  assistance  when 
available  from  Fish  and  Wildlife  Service 
personnel: 

(i)  The  environment  to  be  affected  by 
the  operations, 

(ii)  The  anticipated  direct  and  indirect 
impacts  of  the  operations  on  the 
Monument’s  environment,  including 
living  natural  resources: 

(iii)  Steps  to  be  taken  to  insure 
minimum  environmental  dishu^ance 
and  to  mitigate  any  adverse 
environmental  effects  and  a  discussion 
of  the  impacts  which  cannot  be 
mitigated, 

(iv)  Methods  for  disposal  of  all 
rubbish  and  other  solid  and  liquid 


wastes,  and  other  contaminating 
substances, 

(v)  Measures  to  protect  surface  and 
subsurface  waters, 

(vi)  All  reasonable  technologically 
feasible  alternative  methods  of 
operation  and  the  environmental  effects 
of  each,  and 

(vii)  The  impacts  of  the  steps  to  be 
taken  under  the  reclamation  plan; 

(10)  Any  additional  information 
relating  to  the  proposed  operations  the 
operator  feels  should  be  considered,  and 

(11)  Any  additional  information  that  is 
required  to  enable  the  Area  director  to 
analyze  effectively  the  impact  that  the 
operations  will  have  on  the 
preservation,  management  and  public 
use  of  the  Monument  and  to  make  a 
decision  regarding  approval  or 
disapproval  of  the  plan  of  operations, 
such  as  copies  or  permits  required  by 
States  or  Federal  law; 

(12)  A  sworn  statement  which 
acknowledges  that  providing  false 
information  in  support  of  the  proposed 
plan  of  operations  is  a  violation  of 
section  1001  of  Title  18  of  the  United 
States  Criminal  Code. 

(d)  Prior  Submissions.  Copies  of 
documents  filed  with  the  Bureau  of  Land 
Management  pmauant  to  43  CFR  Part 
3833  may  be  submitted,  where 
appropriate,  to  satisfy  any  of  the 
requirements  listed  above. 

(e)  Special  Plan  of  Operations  for 
Small  Operators.  Operators  whose 
operations  will  not  involve  the  use  of 
mechanical  earthmoving  equipment, 
such  as  bulldozers  or  backhoes,  or 
hydrological  equipment  and  will  not 
cause  significant  surface  resource 
disturbance  are  small  operators,  who 
may  file  a  plan  of  operations  without  an 
impacts  report  or  a  reclamation  plan 
otherwise  required  by  paragraphs  (c)(8) 
and  (9)  of  this  section.  Small  operators 
must  comply  with  every  other 
requirement  of  a  plan  of  operations. 

(f)  Information  and  materials 
submitted  in  compliance  with  this 
section  will  not  constitute  a  plan  of 
operations  until  all  required  information 
has  been  submitted  to  and  determined 
to  be  adequate  by  the  Area  Director. 

8 107  J  Plan  of  operationa  approval 

(a)  Approval  requirements.  The  Area 
Director  shall  not  approve  a  plan  of 
operations  until  it  is  complete,  and: 

(1)  For  unpatented  claims,  where  the 
Area  Director  makes  a  preliminary 
determination  that  the  supplied  mineral 
data  does  not  describe  a  valid  existing 
mineral  right; 

(2)  For  patented  and  unpatented 
claims,  where  the  operations  would 
significantly  injure  or  constitute  a 
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legally  prohibited  nuisance  to  federal 
lands  or  waters;  or 

(3)  For  claims  on  Federal  lands  which 
are  unpatented,  or  patented  but  subject 
to  surface  use  restrictions: 

(i)  Until  the  operator  shows  that  the 
operations  will  be  conducted  in  a 
manner  which  utilizes  technologically 
feasible  methods  least  damaging  to  the 
federally-owned  or  controlled  lands, 
waters  and  resources  of  the  Monument 
while  assuring  the  protection  of  public 
health  and  safety; 

(ii]  If  the  operations  would 
substantially  interfere  with  future 
management  of  the  land  on  which  the 
claim  is  located  for  the  purposes  of 
preserving  the  scientific  and  historic 
values  of  the  Wildlife  Monuments,  or 
the  operations  would  result  in  the 
unnecessary  destruction  of  surface 
resources,  such  as  trees,  vegetation,  soil, 
water  resources,  or  loss  of  wildlife 
habitat,  not  required  for  development  of 
the  claim;  Provided  however.  That  if  the 
application  of  this  standard  in 
paragraph  (a}(3)(ii)  of  this  section 
would,  imder  applicable  law,  constitute 
a  taking  of  a  property  interest  rather 
than  an  appropriate  exercise  of 
regulatory  authority  the  plan  of 
operations  may  be  approved  if  the 
operations  would  be  conducted  in 
accordance  with  paragraph  (a)(3)(i)  of 
this  section,  unless  a  decision  is  made  to 
acquire  the  mineral  interest; 

(4)  The  claim  has  not  been  properly 
recorded  pursuant  to  §  107.3. 

(b)  Time  Limits  for  Area  director. 
Within  60  days  of  the  receipt  of  a 
complete  proposed  plan  of  operations, 
the  Area  Director  shall  review  such 
plan,  and: 

(1)  Notify  the  operator  in  writing  that 
the  plan  of  operation  has  been  approved 
or  rejected,  and  if  rejected,  the  reasons 
for  the  rejection;  or 

(2)  Notify  the  operator  in  writing  of 
any  changes  in,  or  additions  to,  the  plan 
of  operations  which  are  necessary 
before  such  plan  will  be  approved;  or 

(3)  Notify  the  operator  in  writing  that 
the  plan  is  being  reviewed,  but  that 
more  time,  not  to  exceed  an  additional 
30  days,  is  necessary  to  complete  such 
review,  and  setting  forth  the  reasons 
why  additional  time  is  required. 
Provided,  however,  that  days  during 
which  the  area  of  operations  is 
inaccessible  for  a  discretionary 
inspection  for  such  reasons  as  inclement 
weather,  natural  catastrophe,  etc.,  shall 
not  be  included  when  computing  either 
this  time  period,  or  that  in  paragraph  (b) 
of  this  section.  This  time  period  may  be 
extended  by  mutual  agreement;  or 

(4)  Notify  the  operator  in  writing  that 
the  plan  cannot  be  considered  for 
approval  until  forty-five  (45)  days  after  a 
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final  environmental  impact  document 
required  by  law  has  been  prepared  and 
filed  with  the  Cotmcil  on  l^vironmental 
Quality,  or  any  other  legal  requirement 
to  conduct  an  analysis  or  consultation 
has  been  complied  with. 

(5)  Failure  of  the  Area  Director  to  act 
on  a  proposed  plan  of  operations  within 
the  time  period  specified  unless  the 
time  period  is  extended  by  mutual 
agreement,  shaU  constitute  a  rejection  of 
the  plan  of  operations  from  which  the 
operator  shall  have  a  right  to  appeal 
imder  §  107.17. 

(c)  Area  Director  Considerations. 
When  reviewing  plans  of  operations  or 
revisions  thereto,  the  Area  Director  shall 
consider: 

(1)  The  anticipated  environmental 
impact,  including  cumulative  impacts,  of 
the  proposed  mining  operations  upon 
the  Monument; 

(2)  The  existence  of  reasonable  and 
prudent  alternatives  to  the  proposed 
mining  operations  which  could  minimize 
or  avoid  the  adverse  impacts  of  the 
operations  upon  the  Monument; 

(3)  The  existence  of  other  proposed 
mining  operations  on  valid  mining 
claims  in  the  same  general  area  and  the 
possibility  of  consolidating  routes,and 
methods  of  access  among  such  claims; 

(4)  Whether  the  reclamation 
provisions  in  the  plan  of  operations 
comply  with  the  requirement  set  forth  in 
§§107.11  and  107.16; 

(5)  Whether  an  Environmental  Impact 
Statement  must  be  prepared  prior  to  the 
issuance  of  the  access  permit; 

(6)  Whether,  any  properties  included 
in,  or  eligible  for  inclusion  in,  the 
National  Register  of  Historic  Places  may 
be  affected  by  the  proposed  operations. 
This  determination  will  require  the 
acquisition  of  adequate  information,  in 
order  to  determine  the  presence  of  and 
significance  of  cultural  resources  within 
the  area  to  be  affected  by  mining 
operations.  In  identifying  National 
Register  properties  or  properties  eligible 
for  inclusion  in  the  National  Register 
which  may  be  affected  by  mining 
operations,  the  Area  Director  shall 
comply  with  section  106  of  the  National 
Historic  Preservation  Act  of  1966  as 
implemented  by  36  CFR  Part  800. 

(7)  Whether  any  species  listed  or 
proposed  to  be  listed  under  the 
Endangered  Species  Act  may  be 
affected  by  the  proposed  operations. 

(d)  Monument  Manager’s  Access  to 
Operations.  Approval  of  each  plan  of 
operations  is  expressly  conditioned 
upon  the  Monument  Manager  having 
such  reasonable  access  to  the  claim  as 
is  necessary  to  properly  monitor  and 
insure  compliance  with  the  plan  of 
operations. 


(e)  Approval  Unrelated  to  Validity  of 
Unpatented  Claims.  The  approval  of  a 
plan  of  operations  shall  not  be 
interpreted  as  excusing  the  operator 
from  compliance  with  other  existing 
State  or  Federal  laws  applicable  to 
mining  operations,  and  shall  not  be 
deemed  to  render  valid  any  claim  which 
is  not  otherwise  valid  under  applicable 
law.  Accordingly,  the  approval  of  a  plan 
of  operations  shall  not  be  deemed  a 
waiver  of  the  Secretary’s  authority  to 
examine,  and  where  appropriate  to 
contest,  the  validity  of  unpatented 
claims. 

§  107.9  Temporary  approvaL 

The  Area  Director  may  approve  on  a 
temporary  basis: 

(a)  Access  on.  across  or  through 
federally-owned  or  controlled  lands  or 
waters  for  the  purpose  of  collecting 
basic  non-mineral  information 
necessary  to  enable  timely  compliance 
with  these  regulations.  Such  temporary 
approval  shall  be  for  a  period  not  in 
excess  of  sixty  (60)  days,  and  is  not 
renewable. 

(b)  Existing  Operations.  The 
continuance  of  existing  operations,  if 
their  suspension  would  result  in  an 
imreasonable  economic  burden  or  injury 
to  the  operator  Provided,  That  such 
operations  must  be  conducted  in 
accordance  with  all  applicable  laws, 
and  in  a  manner  prescribed  by  the  Area 
Director  designed  to  minimize  or 
prevent  significant  environmental 
damage;  and  provided  that  within  sixty 
(60)  days  of  the  granting  of  such 
temporary  approval  the  operator  either: 

(1)  Submits  an  initial  substantially 
complete  plan  of  operations;  or 

(2)  If  a  proposed  plan  of  operations 
has  been  submitted,  responds  to  any 
outstanding  requests  for  additional 
information. 

§  107.10  Supplementation  or  revision  of 
plan  of  operations. 

(a)  If  the  development  of  a  plan  for  an 
entire  operation  is  not  possible,  the 
operator  shall  file  a  plan  setting  forth  his 
proposed  operation  to  the  degree 
reasonably  foreseeable  at  that  time. 
Thereafter,  the  operator  shall  file  a 
supplemental  or  revised  plan  or  plans 
prior  to  undertaking  any  operations  not 
covered  by  the  initial  plan.  A 
supplemental  plan  is  not  required  for 
routine  maintenance  and  repairs. 

(b)  Proposal.  At  any  time  during 
operations  under  an  approved  plan  of 
operations,  the  Area  Director  or  the 
operator  may  initiate  a  modification  of 
the  plan  to  adjust  the  plan  to  changed 
conditions  or  to  address  opierations  not 
previously  contemplated.  The  person 
proposing  the  modification  shall  notify 
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the  other  party  in  writing  of  the 
proposed  alteration  and  the  justification 
for  it.  The  operator  may  submit  his  own 
proposals  or  comments  to  the  Area 
Director  at  any  time. 

(c)  Procedure.  (1)  Any  proposed 
supplementation  or  revision  of  a  plan  of 
operations  initiated  under  paragraph  (b) 
of  this  section  by  either  party  shall  be 
reviewed  and  acted  on  by  the  Area 
Director  in  accordance  with  $  107.8. 
Unless  failure  to  correct  the  situation 
poses  an  immediate  threat  of  signiHcant 
injury,  the  operator  will  be  notiHed  in 
writing  sixty  (60)  days  prior  to  the  date 
such  changes  become  effective.  After 
that  time,  failure  of  the  operator  to 
implement  changes  approved  by  the 
Area  Director  is  a  violation  of  the  plan 
of  operations,  and  is  governed  by  the 
enforcement  provisions  of  S  107.18. 

(2)  Imminent  Hazards.  If  failure  to 
implement  proposed  changes  would 
pose  an  immediate  threat  of  signiHcant 
injury  to  federally-owned  or  controlled 
lands  or  water,  or  living  natural 
resources  found  on  them,  the  Monument 
Manager  shall  require  the  operator  to 
suspend  operations  immediately  until 
the  threat  is  removed  or  remedied.  The 
Monument  Manager  will  give  the 
operator  notice  as  provided  in 
§  107.18(b)(2). 

§  107.1 1  Reclamation  requirements. 

(a)  Contemporary  Reclamation.  The 
plan  of  operations  for  everyone  but 
small  operators  shall  specify  time  limits 
for  completing  reclamation  of  the 
operations.  Reclamation  shall  be 
completed  as  soon  as  possible  following 
each  stage  of  the  operations,  and  not 
later  than  six  mon^s  after  completion  of 
the  approved  operations,  unless  a  longer 
period  is  authorized  in  writing  by  the 
Area  Director.  Revegetation  must  be 
commenced  within  the  six  month  period, 
but  is  not  completed  until,  within  five 
years,  the  Monument  Manager 
determines  the  revegetation  is  likely  to 
be  successful. 

(b)  The  operator  shall  reclaim  the 
operations  as  follows: 

(1)  Patented  Claims.  Where  the  claim 
has  been  patented  without  surface  use 
restriction,  or  is  not  located  on  Federal 
lands,  the  operator  shall  at  a  minimum 
rehabilitate  the  area  of  operations  to  a 
condition  which  would  not  constitute  a 
nuisance  or  would  not  significantly 
injure  federally  owned  or  controlled 
lands  and  waters,  or  living  natural 
resources  found  on  them. 

(2)  Unpatented  or  Restricted  Patent 
Claims.  On  any  claim  which  has  been 
patented  with  surface  use  restrictions  or 
is  unpatented  and  located  on  Federal 
lands,  each  operator  must  take  steps  to 
restore  natural  conditions  and 


processes.  Reclamation  is  unacceptable 
unless  it  provides  for  the  safe  movement 
of  native  fish  and  wildlife, 
reestablishment  of  native  vegetative 
communities,  the  normal  flow  of  surface 
and  reasonable  flow  of  subsurface 
waters,  and  the  return  of  the  area  to  a 
condition  which  does  not  jeopardize 
visitor  safety  or  public  use  of  the 
Wildlife  Monument.  SpeciHcally, 
reclamation  steps  shall  include,  but  are 
not  limited  to: 

(i)  Removing  all  major  or  significant 
above  ground  structures,  equipment  and 
other  manmade  debris; 

(ii)  Providing  for  the  prevention  of 
erosion  or  surface  subsidence; 

(iii)  Grading  to  reasonably  conform 
the  contour  of  the  area  of  operations  to 
a  contour  similar  to  that  which  existed 
prior  to  the  initiation  of  operations, 
unless  such  grading  will  jeopardize 
reclamation; 

(iv)  Replacing  the  natural  top  soil 
necessary  for  vegetative  restoration;  and 

(v)  Reestablishing  native  vegetative 
communities. 

§  107.12  Operating  standards. 

The  following  standards  shall  apply  to 
operations  within  a  Monument: 

(a)  Permission  to  conduct  Surface 
Operations.  Unless  speciflcally 
authorized  by  an  approved  plan  of 
operations,  surface  operations  shall  at 
no  time  be  conducted  within  500  feet  of 
the  banks  of  perennial  or  intermittent 
watercourses;  or  within  500  feet  of  the 
high  pool  shoreline  of  natural  or  iflan- 
made  impoundments;  or  within  500  feet 
of  the  mean  high  tideline;  or  within  500 
feet  of  any  structure  or  facility 
(excluding  roads)  used  for  public 
purposes  or  for  Monument 
administration; 

(b)  Survey  Markers.  The  operator 
shall  protect  all  survey  monuments, 
witness  comers,  reference  monuments 
and  bearing  trees  against  destruction, 
obliteration,  or  damage  from  operations 
and  shall  be  responsible  for  the 
reestablishment,  restoration,  or 
referencing  of  any  monuments,  comers 
and  bearing  trees  which  are  destroyed, 
obliterated,  or  damaged  by  such 
operations; 

(c)  Accountability.  Operators  will  be 
held  fully  accountable  for  their 
contractor’s  or  subcontractor’s 
compliance  with  the  requirements  of  the 
approved  plan  of  operations. 

§  107.13  Use  of  water. 

No  operator  may  use  for  operations 
any  water  from  a  point  of  diversion 
which  is  within  the  boundaries  of  an 
Alaska  Wildlife  Monument  unless 
authorized  in  an  approved  plan  of 


operations  by  the  Area  Director.  The 
Area  Director  shall  not  approve  a  plan 
of  operations  requiring  the  use  of  water 
from  such  source  unless  the  operator 
shows  either  that  his  right  to  the  use  of 
the  water  was  created  before  December 
1, 1979,  and  so  is  superior  to  any  claim 
of  the  United  States  to  the  water,  or,  if 
the  operator’s  claim  to  the  water  is 
subordinate  to  that  of  the  United  States, 
that  the  removal  of  the  water  from  the 
water  system  will  not  damage  the 
resources  of  the  Mounment.  In  either 
situation,  the  operator’s  right  to  and  use 
of  water  must  be  in  accordance  with 
appropriate  State  water  laws. 

§  107.14  Use  of  roads  by  commercial 
vehicles. 

(a)  Registration  of  Vehicles.  After  (the 
effective  date  of  these  regulations)  no 
commercial  vehicle  shall  use  roads 
administered  by  the  Fish  and  Wildlife 
Service  in  the  Monuments  without  first 
being  registered  with  the  Monument 
Manager. 

(1)  A  fee  may  be  charged  for  such 
registration  based  upon  a  posted  fee 
schedule.  The  fee  schedule  posted  shall 
be  subject  to  change  upon  60  days 
notice. 

(2)  An  adjustment  of  the  fee  may  be 
made  at  the  discretion  of  the  Monument 
Manager  where  a  cooperative 
maintenance  agreement  is  entered  into 
with  the  operator. 

(b)  Vehicle  Load  Limits.  No 
commercial  vehicle  which  exceeds 
roadway  load  limits  specified  by  the 
Monument  Manager  shall  be  used  on 
roads  administered  by  the  Fish  and 
Wildlife  Service  in  the  Monuments 
unless  authorized  by  written  special  use 
permit  from  the  Monument  Manager. 

(c)  Liability.  Should  a  commercial 
vehicle  used  in  operations  cause 
damage  to  roads  or  other  facilities  of  the 
Fish  and  Wildlife  Service  in  the 
Monuments,  the  operator  shall  be  liable 
for  all  damages  so  caused. 

§  107.15  Cultural  resource  and 
endangered  species  protection. 

(a)  Prohibition.  (1)  The  operator  shall 
not,  without  written  authorization  of  the 
Monument  Manager,  injure,  alter, 
destroy,  or  collect  any  site,  structure, 
object,  or  other  value  of  historical, 
archeological,  or  other  cultural  scientific 
importance  on  lands  owned  or 
controlled  by  the  United  States. 

(2)  The  operator  shall  not,  without 
consulting  the  Monument  Manager,  take 
any  action  that  may  affect  any  species 
listed  or  proposed  to  be  listed  under  the 
Endangered  Species  Act,  at  50  CFR  17.11 
and  17.12. 

(b)  Notification.  Once  the  approved 
operations  have  commenced,  the 
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operator  shall  immediately  bring  to  the 
attention  of  the  Monument  Manager  any 
cultural  and/or  scientiHc  resource  that 
might  be  altered  or  destroyed  by  the 
operations,  or  any  species  listed  or 
proposed  to  be  listed  under  the 
Endangered  Species  Act  that  may  be 
affected  by  the  operations.  The  operator 
shall  leave  such  discovery  intact  and 
undisturbed  until  told  to  proceed  by  the 
Monument  Manager.  The  Monument 
Manager  will  evaluate  the  discoveries 
reported,  and  will  determine  within  ten 
(10)  working  days  what  action  or 
modiHcation  of  the  plan  of  operations 
will  be  made  with  respect  to  such 
discoveries. 

§  107.16  Performance  security. 

(a)  Prior  to  the  approval  of  a  plan  of 
operations  the  operator  shall  be 
required  to  file  a  suitable  performance 
bond  or  other  security  of  an  appropriate 
amount  and  with  satisfactory  surety, 
payable  to  the  U.S.  Fish  and  Wildlife 
Service.  The  bond  or  other  security  will 
be  conditioned  upon  faithful  compliance 
with  applicable  regulations  and  the  plan 
of  operations  as  approved,  revised  or 
supplemented. 

(b)  Performance  Bond.  The  bond  shall 
be  in  an  amount  equal  to  the  estimated 
cost  of  completion  of  reclamation 
requirements,  either  in  their  entirety  or 
in  a  phased  schedule  for  their 
completion  as  set  forth  in  the  approved, 
supplemented  or  revised  plan  of 
operations. 

(c)  Cash  or  Negotiable  bonds.  In  lieu 
of  a  performance  bond,  an  operator  may 
elect  to  deposit  with  the  Area  Director, 
cash  or  negotiable  bonds  of  the  U.S. 
Government.  The  cash  deposit  or  the 
market  value  of  such  bonds  shall  be  at 
least  equal  to  the  required  sum  of  the 
performance  bond.  When  negotiable 
bonds  are  to  serve  as  security,  there 
must  be  provided  to  the  Area  Director  a 
power  of  attorney. 

(d)  Security  Interest.  If  a  performance 
bond,  cash,  or  negotiable  bonds  cannot 
reasonably  be  obtained,  the  operator 
shall  be  required  to  Hie  a  suitable 
seciuity  interest.  The  value  of  the 
operator’s  security  interest  shall  be  at 
least  equal  to  the  required  sum  of  the 
performance  bond. 

(e)  Modification.  In  the  event  that  an 
approved  plan  of  operations  is  revised 
or  supplemented  in  accordance  with 

§  107.10  the  Monument  Manager  may 
adjust  the  amount  of  the  bond,  deposit, 
or  other  security  to  conform  to  the 
modiHed  plan  of  operations. 

(f)  Operator  Responsibility.  The 
operator's  and  his  surety's  responsibility 
and  liability  under  the  bond,  deposit,  or 
other  security  shall  continue  until  such 
time  as  the  Monument  Manager 


determines  that  successful  reclamation 
of  the  area  of  operations  has  occurred.  If 
all  efforts  to  secure  the  operator’s 
compliance  with  pertinent  provisions  of 
the  approved  plan  of  operations  are 
unsuccessful,  the  operator’s  surety 
company  may  be  required  to  perform 
reclamation  in  accondance  with  the 
approved  plan  of  operations. 

(g]  Discharge.  Within  thirty  days  after 
determining  Aat  all  or  any  portion  of  the 
required  reclamation  requirements  of  an 
approved  plan  of  operations  are 
completed,  the  Monument  Manager  shall 
notify  the  operator,  and  shall  reduce 
proportionately  the  amount  of  bond  with 
respect  to  the  remaining  reclamation. 

The  Monument  Manager  may  continue 
the  bond  as  it  relates  to  revegetation  for 
only  the  amount  necessary  for 
revegetation  of  each  planting  area,  for  a 
period  not  to  exceed  5  years  after  the 
first  vegetative  planting.  The  Monument 
Manager  may  release  Ae  operator  fi^m 
liability  under  the  bond  before  the  end 
of  the  five  year  period  if  he  determines 
that  revegetation  is  likely  to  be 
successful  before  the  end  of  such  period. 

§  107.17  Appeals. 

(a)  Filing  of  Appeal.  (1)  Any  operator 
aggrieved  by  a  decision  of  the  Area 
Director  in  connection  with  the 
regulations  in  this  part  may  file  with  the 
Area  Director  a  written  statement 
setting  forth  in  detail  why  the  decision  is 
contrary  to,  or  in  conflict  with  the  facts, 
the  law,  these  regulations,  or  is 
otherwise  in  error.  No  such  appeal  will 
be  considered  unless  it  is  filed  with  the 
Area  Director  within  sixty  (60)  days 
after  the  date  of  notification  to  the 
operator  of  the  action  or  decision 
complained  of. 

(2)  Upon  receipt  of  such  written 
statement- fi-om  the  aggrieved  operator, 
the  Area  Director  shall  promptly  review 
the  action  or  decision  and  either  reverse 
or  reaffirm  the  original  decision.  If  the 
Area  Director  reaffirms  the  original 
decision  he  shall  set  forth  the  reasons 
therefor  and  forward  his  decision  and 
the  record  on  appeal  to  the  Director, 
United  States  Fish  and  Wildlife  Service, 
for  review  and  decision.  Copies  of  the 
Area  Director’s  decision  on  Appeal  shall 
be  sent  to  the  aggrieved  operator,  within 
15  days  of  the  decision.  The  operator 
shall  have  sixty  (60)  days  after  receipt  to 
file  exceptions  to  the  Area  Director’s 
decision,  which  time  may  be  extended 
an  additional  30  days  if  necessary  to 
allow  the  operator  a  reasonable  time  to 
review  the  record.  The  Director  has  the 
discretion  to  initiate  a  hearing  before  the 
Office  of  Hearing  and  Appeals  in  a 
particular  case. 

(b)  Record.  (1)  The  official  files  of  the 
Fish  and  Wildlife  Service  on  the  plan  of 
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operations  and  any  testimony  and 
documents  submitted  by  the  parties  on 
which  the  decision  of  the  Area  Director 
was  based  shall  constitute  the  record  on 
appeal.  The  Area  Director  shall 
maintain  the  record  under  separate 
cover  and  shall  certify  that  it  is  the 
record  on  which  his  decision  was  based 
at  the  time  it  is  forwarded  to  the 
Director  of  the  Fish  and  Wildlife 
Service.  The  Fish  and  Wildlife  Service 
shall  make  the  record  available  to  the 
operator  upon  request. 

(2)  Supplementing  the  Record.  If  the 
Director  considers  the  record 
inadequate  to  support  the  decision  on 
appeal,  he  may  request  production  of 
such  additional  evidence  or  information 
as  may  be  appropriate,  or  may  remand  ' 
the  case  to  the  Area  Director,  with 
appropriate  instructions  for  further 
action. 

(c)  Director’s  Decision.  Within  forty- 
five  (45)  days  after  his  receipt  of  any 
exceptions  to  the  Area  Director’s 
decision,  the  Director  shall  issue  a 
decision  in  writing,  unless  more  time  is 
required  for  the  decision.  If  an  extension 
is  necessary,  the  Director  shall  notify 
the  parties  to  the  appeal  and  specify  the 
reason(s)  for  delay.  The  decision  of  the 
Director  shall  include  (1)  a  statement  of 
facts,  (2)  conclusions,  arid  (3)  reasons 
upon  which  the  conclusions  are  based. 
The  decision  of  the  Director  shall  be  the 
final  administrative  action  of  the  agency 
on  a  proposed  plan  of  operations. 

(d)  Request  for  a  Stay.  A  decision  of 
the  Area  Director  from  which  an  appeal 
is  taken  is  not  automatically  stayed  by 
the  filing  of  a  statement  of  appeal.  A 
request  for  a  stay  may  accompany  the 
statement  of  appeal  or  may  be  directed 
to  the  Director.  The  Director  shall 
promptly  rule  on  requests  for  stays.  A 
decision  of  the  Director  on  a  request  for 
a  stay  shall  constitute  a  final 
administrative  decision. 

(e)  Actions  by  the  Monument 
Manager.  Where  the  Monument 
Manager  has  the  authority  to  make  the 
original  decision,  appeals  may  be  taken 
in  the  manner  provided  by  this  section, 
as  if  the  decision  had  been  made  by  the 
Area  Director,  except  that  the  original 
statement  of  appeal  shall  be  filed  with 
the  Monument  Manager.  If  the 
Monument  Manager  decides  not  to 
reverse  the  original  decision,  the  Area 
Director  shall  have  the  final  review 
authority  for  all  appeals  except  those 
from  suspension  of  operations  due  to 
imminent  hazards  under  §  107.10(c). 
which  may  be  appealed  to  the  Director. 
Such  an  appeal  shall  follow  the 
procedure  of  paragraphs  (a)-(d)  of  this 
section. 
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§107.18  Penalties  and  damages. 

(a)  Liability  for  Damages.  The 
operator  shall  be  held  liable  for  any 
damages  to  federally-owned  or 
controlled  lands,  waters,  or  resources 
resulting  from  his  failure  to  comply  with 
the  plan  of  operations,  the  terms  of  a 
temporary  approval  issued  under 

§  107.9,  or  any  requirement  of  this  part. 

(b)  Revocation  of  Plan  of  Operations. 
Undertaking  any  operations  within  the 
boundaries  of  any  Monument  in 
violation  of  this  part,  or  failing  to  correct 
a  violation,  or  damage  caused  by  a 
violation,  shall  be  deemed  a  trespass 
against  the  United  States  and  shall  be 
cause  for  revocation  of  approval  of  the 
plan  of  operations. 

(1)  Violations  Which  Are  Not 
Imminent  Hazards.  When  a  violation  by 
an  operator  under  an  approved  plan  of 
operations  is  discovered,  and  if  it  does 
not  pose  an  immediate  threat  of 
significant  injury  to  federally-owned  or 
controlled  lands  or  waters,  or  living 
natural  resources  found  on  them,  the 
operator  will  be  notified  in  writing  by 
the  Area  Director  and  will  be  given 
fifteen  (15)  days  to  correct  the  violation. 
If  the  violation  is  not  corrected  within 
fifteen  days,  approval  of  the  plan  of  v 
operations  will  be  suspended  until  such 
time  as  the  violation  is  corrected. 

(2)  Violations  Which  Are  Imminent 
Hazards.  If  the  violation  poses  an 
immediate  threat  of  significant  injury  to 
federally-owned  or  controlled  lands  or 
waters,  or  living  natural  resources  found 
on  them,  approval  of  the  plan  of 
operations  will  be  immediately 
suspended  by  the  Area  Director,  or  by 
the  Monument  Manager  pursuant  to 

§  107.10(c)(2),  until  such  time  as  the 
violation  is  corrected.  In  either  case,  the 
operator  will  be  sent  notification  in 
writing  as  soon  as  possible  and  no  later 
than  five  (5)  days  after  any  suspension, 
and  shall  have  the  right  to  appeal  that 
decision. 

(c)  Operator  Fully  Responsible  for 
Mining  Operations.  The  operator  agrees, 
as  a  condition  for  receiving  an  approved 
plan  of  operations,  that  he  will  hold 
harmless  the  United  States  and  its 
employees  from  any  damages  or  claims 
for  injury  or  death  of  persons  and 
damage  or  loss  of  property  by  any 
person  or  persons  arising  out  of  any  acts 
or  omissions  by  the  operator,  his  agents, 
employees  or  subcontractors  done  in  the 
course  of  operations. 

§  107.19  Public  inspection  of  documents. 

(a)  Notice.  Upon  receipt  of  the  plan  of 
operations,  the  Area  Director  shall 
promptly  publish  a  notice  in  the  Federal 
Register  and  in  a  newspaper  of  general 
circulation  advising  the  availability  of 
the  plan  for  public  review. 


(b)  Availability.  Any  document 
i:equired  to  be  submitted  pursuant  to  the 
regulations  in  this  part  shall  be  made 
available  for  public  inspection  at  the 
Office  of  the  Area  Director  during 
normal  business  hours.  The  availability 
of  such  records  for  inspection  shall  be 
governed  by  the  rules  and  regulations 
found  at  43  CFR  Part  2. 

(c)  Confidential  Information. 
Information  and  data  specifically 
identified  by  the  operator  and 
determined  by  the  Area  Director  to 
contain  Irade  secrets  or  confidential 
commercial  or  financial  information, 
shall  not  be  available  for  public 
examination. 

Dated  this  8th  day  of  January  1980. 

Robert  L.  Herbst, 

Assistant  Secretary,  Fish  and  Wildlife  and 
Parks. 

[FR  Ooc.  80-961  Filed  1-10-60;  8:45  am] 
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